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FACT SHEET 
ON THE ISVMA AMENDMENT TO THE REVENUE CODE

Problem:

The Illinois State Veterinary Medical Association (ISVMA) has been engaged in negotiations with the Department of Revenue (DOR) for over a year in an effort to resolve inconsistencies in audit procedures related to the application of Section 2a of the Retailers’ Occupation Tax Act. As a result of these inconsistencies many veterinarians have been, unnecessarily required to pay thousands of dollars in taxes, interest and penalties.

An apparent tentative agreement was reached by ISVMA representatives and the DOR in October 2005 but the Department bureaucracy has yet to provide final approval. In the meantime, until the agreement receives final approval from the DOR, more veterinarians have been subjected to unnecessary audits with the end result being a furtherance of the imposition of more undue taxes, interest and penalties.

Solution:

The amendment establishes a definition of deminimus retail sales that would allow for limited accommodation or good will sales to existing clients.  For example, some veterinary practices make occasional accommodation or good will retail sales to customers that amount to a very small percentage of their annual revenues from sales of service. Such sales might include non-medicated shampoos, non-prescription medicines, non-prescription dog food and behavioral training equipment like harnesses, leashes and collars. 

Establishing a definition of deminimus retail sales would allow veterinary practice owners to understand tax compliance; avoid arbitrary and poorly communicated changes in tax policy that would subject them to damaging audit findings; and appropriately recognize veterinary practices as deminimus service providers as contemplated by the Illinois Occupation Tax Act.
This amendment establishes that any serviceman whose selling activities constitutes accommodation retail sales made to service customers and such sales do not exceed 3% of the serviceman’s annual revenues from sales of service will not required to be registered as a retailer under Section 2a of the Retailers’ Occupation Tax Act. 

The preceding deminimus definition is based upon findings in Illinois Cereal Mills, Inc. v. Department of Revenue 99Ill.2d 9 (1983) in which the court determined that Section 2c did not apply to Illinois Cereal Mills, a wholesaler with nominal retail sales made for accommodation and good will purposes to its regular customers. 

Additionally, the amendment clarifies 35 ILCS 115 which intends that the transfer of tangible personal property in conjunction with providing professional veterinary services results in the transfer being subject to the Service Occupation Tax. 
Background:
The impetus for the ISVMA discussions with the DOR was the need to clarify whether or not veterinarians are engaged in a service enterprise, in a retail enterprise, or both … and if in both then to what extent are they liable on the retail end? Veterinary practices are engaged in a service occupation and are subject to the Service Occupation Tax Act when they transfer tangible personal property in conjunction with providing professional veterinary services. 

Veterinary practices are acting as servicemen and not retailers when they transfer tangible personal property incident to these services. This includes: 

a. Medicines, drugs and other products having medicinal purposes that are directly applied and/or administered during a veterinary exam or procedure 

b. Medicines, drugs and other products having medicinal purposes that are recommended or prescribed as a result of a veterinary exam 

c. Medicines, drugs and other products having medicinal purposes that are sold as a part of a continuing plan for the health and well being of an animal under the care of the veterinarian. 

The criteria for determining as to whether a continuing plan for health and well being has been established between a veterinary practice and a customer is if a valid Veterinarian-Client-Patient Relationship (VCPR) has been established in accordance with the Veterinary Medicine and Surgery Practice Act of 2004 (225ILCS115). 
The DOR (without any prior notification to veterinarians and without considering how products are transferred) decided four years ago that any item sold in a veterinary practice that was also available for sale at any retail establishment was a retail transaction – despite the statutory definition of a service transaction as the transfer of a product incident to service. There is no reference in statute to making the determination based upon where a product is sold. Therefore, a product that is transferred incident to service SHOULD NOT be considered a retail sale. The misinterpretation by the DOR caused veterinarians to be forced to obtain retail certificates so that they could continue to provide products that were arbitrarily and inappropriately classified as retail.
Three years later, after requiring veterinary practices to obtain retail certificates, the DOR initiated a series of audits to require veterinary practices to be otherwise registered as a retailer. This meant that on top of the reclassification of products, veterinarians would no longer be able to remit their taxes to the state by paying their suppliers, as is permitted under the Service Occupation Tax Act. This has resulted in a bookkeeping nightmare for veterinarians in Illinois.

Moreover, since there was no official or formal notification sent to veterinary practitioners across the state, the veterinary profession only found out about this change in DOR policy after the audits were completed and huge assessments were made with concomitant fines and penalties.
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